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1       IN THE UNITED STATES PARENT AND TRADEMARK OFFICE

        BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
2

3 - - - - - - - - - - - - - -
          DR PEPPER/SEVEN UP, INC.   )

4                                      )
          Opposer/Petitioner         )

5                                      )  Consolidated
Proceedings

6           v.                         )  Opposition No.
91180742

7                                      )  Cancellation No.
92048446

8           KRUSH GLOBAL LIMITED,      )
                                     )

9           Applicant/Registrant       )
- - - - - - - - - - - - - -

10   TELEPHONIC DEPOSITION OF JAMES PETER NEEDHAM

11                      LEARMOND

12                      VOLUME I

13               Friday, July 31, 2009

14                       AT:

15          Taken at:  1:10 p.m. (U.K. time)

16                        Newland House
                          Newland

17                       Gloucestershire
                          GL16 8NN

18                        United Kingdom

19

20

21
Court Reporter:

22
Georgina Ford, MBIVR

23 Accredited Real-time Reporter

24

25
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1

2                              A P P E A R A N C E S

3                Appearing for the Opposer/Petitioner:

4                          LAURA POPP-ROSENBERG, Esq

5                          Fross Zelnick Lehrman & Zissu, PC

6                          866 United Nations Plaza
                         First Avenue & 48th Street

7                          New York, NY 10017
                         Telephone:  212-813-5900

8

9

10                Appearing for the Applicant/Registrant:

11
                         JASON M. DRANGEL

12                          Epstein Drangel Bazerman & James, LLP
                         60 East 42nd Street

13                          Suite 820
                         New York, NY 10165

14                          Telephone:  212-292-5390

15

16

17

18

19

20

21

22

23

24
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1 Reporter could pull out the document that has the

2 cover sheet A on it.  Let's go off the record for

3 just one second.

4                 (Off the record.)

5 BY MS. POPP-ROSENBERG

6           Q.   We can go back on the record.  I'm

7 not going to mark this as an exhibit since it's

8 already been entered in the proceeding.  Mr.

9 Learmond, if you can just look through it, if you

10 want to look through the document, but let me know

11 when you are ready for me to ask questions about

12 the document.

13           A.   Okay.

14           Q.   Could you identify what's been

15 handed to you just so I make sure we're both

16 looking at same thing?

17           A.   It says "Trial declaration of James

18 Learmond."

19           Q.   If you could slip to, I guess --

20 the second page that is numbered 5 that has

21 a signature on it.

22           A.   Yes.

23           Q.   Is that your signature?

24           A.   Yes, it is.

25           Q.   Did you yourself draft this trial
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1 declaration?

2           A.   No.

3           Q.   Do you know who did?

4           A.   I don't, no.  I assume Jason.

5           Q.   And there's a number of exhibits

6 that are attached to the declaration.  Did you put

7 those exhibits together?

8           A.   No.

9           Q.   Do you know who put those together?

10           A.   No.  My counsel -- well, my

11 counsel.

12           Q.   I assume that you are familiar with

13 the statement and the exhibits in the declaration

14 and, as you sit here today, are there any

15 statements in the declaration that you believe to

16 be inaccurate?

17           A.   No.

18           Q.   So are there any statements in the

19 declaration that you would like to change for any

20 reason?

21           A.   No.

22           Q.   And are there any statements in the

23 declaration that you'd like to clarify at this

24 point?

25           A.   No.
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1           If there was another chain of juice bars

2 called "Crush" we would not do it, no.  I think

3 that would be very unlikely.  If there was

4 a single restaurant called "Crush" somewhere

5 geographically far, far away we might have done

6 but we didn't have that knowledge at the time.

7 There was nothing called CRUSSH.  We were trying

8 to build a very distinct separate brand.

9           Q.   But if there were other juice bars

10 with "Crush" with a single S you would not have

11 adopted CRUSSH with the double S --

12           A.   I don't think so, no.  I personally

13 wouldn't but, I mean, it would seem a silly thing

14 to do but there you go.

15           Q.   Sorry, I didn't hear that end of

16 that.  It would seem ...?

17           A.   It would seem a silly thing to do

18 if there was already an existing load of juice

19 bars called "Crush" to call another one "Crussh".

20           Q.   Now I would like to just talk about

21 some of the exhibits to your declaration.  I think

22 you said before that you didn't put together the

23 exhibits.  Is that right?

24           A.   Yes, that's right.

25           Q.   If you answered, we didn't hear
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1 you.

2           A.   Sorry.  That's right, yes.

3           Q.   So let us look if you would, if you

4 could look with me at the exhibit attached to your

5 declaration marked exhibit 3.  It is headed at the

6 top:

7           "Crush -- definitions from

8 Dictionary.com."

9           Can you identify exhibit 3 for me?

10           A.   It says a dictionary of

11 definitions.  Definitions from Dictionary.com.

12           Q.   So you would say that this is a

13 printout from Dictionary.com; is that correct?

14           A.   Yes.  It appears to be, yes.

15           Q.   Did you actually go to the

16 Dictionary.com website and print out this page?

17           A.   I don't think so.  I don't

18 remember.  But, no, I don't think so.

19           Q.   Have you ever gone to the

20 Dictionary.com website and typed in the word

21 "crush" and seen what's come up?

22           A.   I don't know.  I don't know.

23 I can't remember whether I did or Jason did.

24 I presumably at some point put it in when all this

25 came up to see what came up.
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1           Q.   Do you personally know whether

2 exhibit 3 is an accurate printout, that it

3 accurately represents the information on the

4 Dictionary.com website?

5           A.   I have no idea.  No, I don't know.

6           Q.   Let's turn to exhibit 4.  Let me

7 know when you are ready.

8           A.   Exhibit 4 ... yes.

9           Q.   Can you just identify what's in

10 your declaration as exhibit 4?

11           A.   "Definition of fruit crush by Free

12 Online Dictionary, Thesaurus and ..."

13 encyclopedia, presumably.

14           Q.   And this page also appears to be an

15 Internet printout; is that correct?

16           A.   Yes.

17           Q.   If you answered, we didn't hear it

18 over here.

19           A.   Yes.

20           Q.   Did you yourself print out this

21 page that's been marked as exhibit 4 of your

22 declaration?

23           A.   No, I don't think so.  Again,

24 I can't remember who printed these out.

25           Q.   Do you personally know whether the
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1 printout that's exhibit 4 is an accurate

2 representation of the information on the Free

3 Dictionary website?

4           A.   I don't know, no.

5           Q.   Now, if we could skip to exhibit 6

6 of your declaration and let me know when you're

7 ready.

8           A.   Yes.

9           Q.   To me, these appear to be printouts

10 from several different websites.  Would you agree?

11           A.   Yes.

12           Q.   Did you actually these print out

13 what are attached as exhibit 6 yourself?

14           A.   No.

15           Q.   Did you go to any of these websites

16 and confirm that the information in these

17 printouts is an accurate representation of the

18 website?

19           A.   Yes, I think I went to the website,

20 yes.  Sorry, I thought you were saying whether

21 I actually printed them out.

22           Q.   That was my first question.

23           A.   Okay.  No, I didn't actually print

24 them out but I think I went to the websites and

25 looked at them, yes, to see what they said on
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1 crush.

2           Q.   Which websites did you go to?

3           A.   Well, I assume these ones but

4 I can't specifically remember.

5           Q.   Do you have a recollection that

6 you -- well, let us look at the first page that

7 you went to.  Well, first of all, do you know what

8 website this is that's represented in the first

9 pages of exhibit 6?

10           A.   What, the cocktail one?

11           Q.   The cocktail: UK.

12           A.   Yes.

13           Q.   What website is it?

14           A.   It says:  "Cocktail: UK" at the

15 top.

16           Q.   Sorry, go ahead.

17           A.   It says "Cocktail: UK."

18           Q.   Do you know what the website

19 address is?

20           A.   No.

21           Q.   Skipping to the next printout that

22 has the words Blueberry Crush on it.

23           A.   So the next one.

24           Q.   Yes.  Well, it's the third page

25 into exhibit 6.  It says Blueberry Crush.
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1           A.   Blueberry Crush, yes.

2           Q.   Do you know what website this

3 printout is from?

4           A.   I don't, no.

5           Q.   Turning to the Grapefruit Crush

6 recipe, do you see that page?

7           A.   Yes, I do.

8           Q.   Do you know what website that's

9 from?

10           A.   No, I don't.

11           Q.   Turning to the following page, that

12 is a Grape Crush drink recipe.  Do you know what

13 website that is from?

14           A.   I don't, no.

15           Q.   Let us turn now to exhibit 7 and

16 let me know when you are ready?

17           A.   Yes.

18           Q.   Can you tell me what exhibit 7 is?

19           A.   Crush drink blenders.  Blenders

20 from BizRate:

21           "Compare prices, reviews & buy --

22 price -- review."

23           Q.   Would you agree that this appears

24 to be an Internet printout?

25           A.   Yes, it is I think.
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1           Q.   Did you make this Internet printout

2 yourself?

3           A.   No.

4           Q.   We didn't hear you if you answered.

5           A.   Sorry.  No.

6           Q.   Do you personally know whether this

7 printout is an accurate representation of what's

8 on -- I don't know -- whatever website this is?

9           A.   No.

10           Q.   If we turn back to exhibit 3, and

11 let me know when you're ready?

12           A.   Okay.

13           Q.   Looking at the first page of

14 exhibit 3 -- and I think you said before these are

15 entries from the Dictionary.com website -- the

16 first one that I see says "Dictionary.com

17 Unabridged".  Do you see that on first page of

18 exhibit 3?

19           A.   At the top?

20           Q.   Kind of one-third the way down the

21 page where it says "Dictionary.com Unabridged."

22           A.   Yes.

23           Q.   I assume you're familiar with

24 dictionary entries.  They talk about words in

25 different forms; so in this case there's "verb




